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SUBCHAPTER A—ORGANIZATION AND OPERATIONS 

PART 1202—FREEDOM OF 
INFORMATION ACT 

Sec. 
1202.1 Why did FHFA issue this part? 
1202.2 What do the terms in this part mean? 
1202.3 What information can I obtain 

through FOIA? 
1202.4 What information is exempt from dis-

closure? 
1202.5 How do I request information from 

FHFA under FOIA? 
1202.6 What if my request does not have all 

the information FHFA requires? 
1202.7 How will FHFA respond to my FOIA 

request? 
1202.8 If the records I request contain con-

fidential commercial information, what 
procedures will FHFA follow? 

1202.9 How do I appeal a response denying 
my FOIA request? 

1202.10 Will FHFA expedite my request or 
appeal? 

1202.11 What will it cost to get the records 
I requested? 

1202.12 Is there anything else I need to know 
about FOIA procedures? 

AUTHORITY: Pub. L. 110–289, 122 Stat. 2654; 5 
U.S.C. 301, 552; 12 U.S.C. 4526; E.O. 12600, 52 
FR 23781, 3 CFR, 1987 Comp., p. 235; E.O. 
13392, 70 FR 75373–75377, 3 CFR, 2006 Comp., p. 
216–200. 

SOURCE: 74 FR 2342, Jan. 15, 2009, unless 
otherwise noted. 

§ 1202.1 Why did FHFA issue this part? 
(a) The Freedom of Information Act 

(FOIA) (5 U.S.C. 552), is a federal law 
that requires the Federal Housing Fi-
nance Agency (FHFA) and other gov-
ernment agencies to disclose records to 
the public. 

(b) This part explains the rules that 
FHFA follows when processing and re-
sponding to requests for records under 
the FOIA. It also explains what you 
must do to request records from FHFA 
under the FOIA. You should read this 
part together with the FOIA, which ex-
plains in more detail your rights and 
the records FHFA may release to you. 

(c) If you want to request informa-
tion about yourself under the Privacy 
Act (5 U.S.C. 552a), you should file your 
request using FHFA’s Privacy Act reg-
ulations at part 1204 of this Title. If 
you file a FOIA request for information 
about yourself, FHFA will process it as 

a request under the separate Privacy 
Act rules. 

(d) FHFA may make public informa-
tion that it routinely publishes or dis-
closes when performing its activities 
without following these procedures. 

§ 1202.2 What do the terms in this part 
mean? 

Some of the terms you need to under-
stand while reading the regulations in 
this part are— 

Appeals Officer or FOIA Appeals Offi-
cer means a person designated by the 
Director of the Federal Housing Fi-
nance Agency (FHFA) to process ap-
peals of denials of requests for FHFA 
records under the FOIA. 

Confidential commercial information 
means records provided to the govern-
ment by a submitter that arguably 
contain material exempt from release 
under Exemption 4 of the Freedom of 
Information Act, 5 U.S.C. 552(b)(4), be-
cause disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

Days, unless stated as ‘‘calendar 
days,’’ are working days and do not in-
clude Saturdays, Sundays, and federal 
holidays. If the last day of any period 
prescribed herein falls on a Saturday, 
Sunday, or federal holiday, the last day 
of the period will be the next working 
day that is not a Saturday, Sunday, or 
federal holiday. 

Direct costs means the expenses, in-
cluding for contract services, incurred 
by FHFA in search time, or reviewing 
and duplicating records to respond to a 
request for information. In the case of 
a commercial use request, the term 
also means those expenditures FHFA 
actually incurs in reviewing records to 
respond to the request. Direct costs in-
clude the cost of the time of the em-
ployee performing the work, the cost of 
any computer searches, and the cost of 
operating duplication equipment. Di-
rect costs do not include overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the 
records are stored. 

Employee, for the purposes of this 
part, means any person holding an ap-
pointment to a position of employment 
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with FHFA or any person who formerly 
held such an appointment; any conser-
vator appointed by FHFA; or any agent 
or independent contractor acting on 
behalf of FHFA, even though the ap-
pointment or contract has terminated. 

FHFA means the Federal Housing Fi-
nance Agency and includes its prede-
cessor agencies, the Office of Federal 
Housing Enterprise Oversight (OFHEO) 
and, the Federal Housing Finance 
Board (FHFB). FHFA is an agency re-
sponsible for the regulation or super-
vision of financial institutions. 

FOIA Officer and Chief FOIA Officer 
are persons designated by the Director 
of FHFA to process and respond to re-
quests for FHFA records under the 
FOIA. The mailing address for the 
FOIA Officer or the Chief FOIA Officer 
is FHFA, 1700 G Street, NW., Wash-
ington, DC 20552. 

Readily reproducible means that the 
requested record or records exist in 
electronic format and can be 
downloaded or transferred intact to a 
computer disk, tape, or other elec-
tronic medium with equipment and 
software currently in use by FHFA. 

Record means information or docu-
mentary material FHFA maintains in 
any form or format, including elec-
tronic, which FHFA— 

(1) Created or received under federal 
law or in connection with the trans-
action of public business; 

(2) Preserved or determined is appro-
priate for preservation as evidence of 
FHFA’s operations or activities or be-
cause of the value of the information it 
contains; and 

(3) Controls at the time it receives a 
request for disclosure. 

Regulated entities means the Federal 
Home Loan Mortgage Corporation 
(‘‘Freddie Mac’’), the Federal National 
Mortgage Association (‘‘Fannie Mae’’), 
any Federal Home Loan Bank and/or 
any affiliate thereof that is subject to 
the regulatory authority of FHFA. 

Requester means any person seeking 
access to FHFA records under the 
FOIA. 

Search time means the amount of 
time spent by or on behalf of FHFA in 
attempting to locate records respon-
sive to a request, manually, or by elec-
tronic means, including page-by-page 
or line-by-line identification of respon-

sive material within a record or extrac-
tion of electronic information from 
electronic storage media. 

Submitter means any person or entity 
providing confidential information to 
the government. The term submitter 
includes, but is not limited to corpora-
tions, state governments, and foreign 
governments. 

Unusual circumstances means the need 
to— 

(1) Search for and collect records 
from agencies, offices, facilities, or lo-
cations that are separate from the of-
fice processing the request; 

(2) Search, review, and duplicate a 
voluminous amount of separate and 
distinct records in order to process a 
single request; or 

(3) Consult with another agency or 
among two or more components of 
FHFA that have a substantial interest 
in the determination of a request. 

§ 1202.3 What information can I obtain 
through FOIA? 

(a) General. FHFA generally follows a 
policy prohibiting employees from re-
leasing or disclosing confidential or 
otherwise non-public information that 
FHFA possesses, except as authorized 
by this part or by the Director of 
FHFA, when the disclosure is nec-
essary for the performance of official 
duties 

(b) Records. You may request that 
FHFA disclose to you its records on a 
subject of interest to you. The FOIA 
only requires the disclosure of records. 
It does not require FHFA to create 
compilations of information or to pro-
vide narrative responses to questions 
or queries. Some information is exempt 
from disclosure. 

(c) Reading rooms. (1) FHFA main-
tains electronic and physical reading 
rooms. The physical reading room is lo-
cated at 1700 G Street, NW., Fourth 
Floor, Washington, DC 20552, and is 
open to the public by appointment 
from 9 a.m. to 3 p.m. each business day. 
For an appointment, contact the FOIA 
Officer by calling 202–414–6425 or by e- 
mail at foia@fhfa.gov. The electronic 
reading room is part of the FHFA Web 
site at http://www.fhfa.gov. 

(2) Each reading room has the fol-
lowing records created by FHFA or its 
predecessor agencies after November 1, 
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1996, and current indices to all of the 
following records created by FHFA or 
its predecessor agencies before or after 
November 1, 1996: 

(i) Final opinions or orders issued in 
adjudication; 

(ii) Statements of policy and inter-
pretation that are not published in the 
FEDERAL REGISTER; 

(iii) Administrative staff manuals 
and instructions to staff that affect a 
member of the public, and are not ex-
empt from disclosure under FOIA; and 

(iv) Copies of records released under 
FOIA that FHFA determines have be-
come or are likely to become the sub-
ject of subsequent requests for substan-
tially the same records. 

[74 FR 2342, Jan. 15, 2009, as amended at 74 
FR 18624, Apr. 24, 2009] 

§ 1202.4 What information is exempt 
from disclosure? 

(a) General. Unless the Director of 
FHFA, his or her designee, any FHFA 
regulation, or a statute specifically au-
thorizes disclosure, FHFA will not re-
lease records of matters that are— 

(1) Specifically authorized under cri-
teria established by an Executive order 
to be kept secret in the interest of na-
tional defense or foreign policy, and is 
in fact properly classified pursuant to 
such Executive order. 

(2) Related solely to FHFA’s internal 
personnel rules and practices. 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C. 
552b), provided that such statute— 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld. 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential. 

(5) Contained in inter-agency or 
intra-agency memoranda or letters 
that would not be available by law to a 
private party in litigation with FHFA. 

(6) Contained in personnel, medical 
or similar files (including financial 
files) the disclosure of which would 
constitute a clearly unwarranted inva-
sion of personal privacy. 

(7) Compiled for law enforcement 
purposes, but only to the extent that 
the production of such law enforcement 
records or information— 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution or an entity that is 
regulated and examined by FHFA that 
furnished information on a confidential 
basis, and, in the case of a record com-
piled by a criminal law enforcement 
authority in the course of a criminal 
investigation or by an agency con-
ducting a lawful national security in-
telligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Contained in or related to exam-
ination, operating, or condition reports 
that are prepared by, on behalf of, or 
for the use of an agency responsible for 
the regulation or supervision of finan-
cial institutions. 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) Discretion To Apply Exemptions. Al-
though records or parts of them may be 
exempt from disclosure, FHFA may 
elect under the circumstances of any 
particular request not to apply an ex-
emption. This election does not gen-
erally waive the exemption and it does 
not have precedential effect. FHFA 
may still apply the exemption to any 
other records or portions of records, re-
gardless of when the request is re-
ceived. 
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(c) Redacted Portion. If a requested 
record contains exempt information 
and information that can be disclosed 
and the portions can reasonably be seg-
regated from each other, the portion of 
the record that can be disclosed will be 
released to the requester after FHFA 
deletes the exempt portions. If it is 
technically feasible, FHFA will indi-
cate the amount of the information de-
leted at the place in the record where 
the deletion is made and include a no-
tation identifying the exemption that 
was applied, unless including that indi-
cation would harm an interest pro-
tected by an exemption. 

(d) Exempt and Redacted Material. 
FHFA is not required to provide an 
itemized index correlating each with-
held document (or redacted portion) 
with a specific exemption justification. 

(e) Disclosure to Congress. This section 
does not allow FHFA to withhold any 
information from, or to prohibit the 
disclosure of any information to, the 
Congress or any congressional com-
mittee or subcommittee. 

§ 1202.5 How do I request information 
from FHFA under FOIA? 

(a) Where To Send Your Request. FOIA 
requests must be in writing. You may 
make a request for FHFA records by 
writing directly to the FOIA Office 
through electronic mail, regular mail, 
or fax. The electronic mail address is: 
foia@fhfa.gov. The regular mail address 
is: FOIA Officer, Federal Housing Fi-
nance Agency, 1700 G Street, NW., 
Washington, DC 20552. The fax number 
is: (202) 414–8917. You can help FHFA 
process your request by marking elec-
tronic mail, letter, or fax and the sub-
ject line, envelope, or fax cover sheet 
‘‘FOIA Request.’’ You may find the 
FHFA’s ‘‘Freedom of Information Act 
Reference Guides,’’ available electroni-
cally on the FHFA’s Web site, http:// 
www.fhfa.gov, helpful in making your 
request. 

(b) Provide Your Name and Address. 
Your request must include your full 
name, your address and, if different, 
the address at which FHFA is to notify 
you about your request; a telephone 
number at which you can be reached 
during normal business hours, and an 
electronic mail address, if any. 

(c) Request Is Under FOIA. Your re-
quest must have a statement identi-
fying it as being made under FOIA. 

(d) Your FOIA Status. If you are sub-
mitting your request as a ‘‘commercial 
use’’ requester, an ‘‘educational institu-
tion’’ requester, a ‘‘non-commercial sci-
entific institution’’ requester, or a 
‘‘representative of the news media’’ for 
the purposes of the fee provisions of 
FOIA, your request must include a 
statement specifically identifying your 
status. 

(e) Describing the Records You Request. 
You must describe the records that you 
seek in enough detail to enable FHFA 
personnel to locate them with a rea-
sonable amount of effort. Your request 
should include as much specific infor-
mation as possible that you know 
about each record you request, such as 
the date, title or name, author, recipi-
ent, subject matter, and file designa-
tions or descriptions of the record. 

(f) How You Want the Records Pro-
duced to You. Your request must tell 
FHFA whether you will inspect the 
records before duplication or want 
them duplicated and furnished without 
inspection. 

(g) Agreement To Pay Fees. Your FOIA 
request is an agreement by you to pay 
all applicable fees charged under sec-
tion 1202.11, up to $100.00, unless you 
seek a fee waiver. When making a re-
quest, you may specify a higher or 
lower amount you will pay without 
consultation. Your inability to pay a 
fee does not justify granting a fee waiv-
er. 

(h) Valid Requests. FHFA will only 
process valid requests. A valid request 
must meet all the requirements of this 
section. 

§ 1202.6 What if my request does not 
have all the information FHFA re-
quires? 

If the FHFA determines that your re-
quest does not reasonably describe the 
records you seek, is overly broad, or 
otherwise lacks required information, 
we will inform you in writing to ex-
plain why your request is incomplete 
or insufficient and give you 30 calendar 
days to modify your request to meet 
all the requirements. The first request 
for additional information tolls the 20 
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days period for FHFA to respond to 
your request under § 1202.7. 

(a) If you respond with an amended 
request, FHFA will process the amend-
ed request as a new request. 

(b) If you do not respond or provide 
additional information within the time 
allowed, or if the additional informa-
tion you provide is still incomplete or 
insufficient, FHFA will consider the re-
quest withdrawn. 

(c) If the additional information you 
are required to provide concerns fees 
that may be incurred or an agreement 
to pay fees, FHFA may toll the 20 days 
response time under section 1202.7, as 
often as necessary to obtain the addi-
tional information. 

§ 1202.7 How will FHFA respond to my 
FOIA request? 

(a) Authority to Grant or Deny Re-
quests. The FOIA Officer and the Chief 
FOIA Officer are authorized to grant or 
deny any request for FHFA records. 

(b) Multi-Track Request Processing. 
FHFA uses a multi-track system to 
process FOIA requests. This means 
that FOIA requests are processed based 
on their complexity. When FHFA re-
ceives your request, it is assigned to a 
Standard Track or Complex Track. 
FHFA will notify you if your request is 
assigned to the Complex Track as de-
scribed in paragraph (e) of this section 
for extensions of time. 

(1) Standard Track. FHFA assigns 
FOIA requests that are routine and re-
quire little or no search time, review, 
or analysis to the Standard Track. We 
respond to these requests within 20 
days after receipt, in the order in 
which they are received. If FHFA de-
termines while processing your Stand-
ard Track request, that it is more ap-
propriately a Complex Track request, 
we will reassign it to the Complex 
Track and notify you as described in 
paragraph (e) of this section for exten-
sions of time. 

(2) Complex Track. FHFA assigns re-
quests that are not routine to the Com-
plex Track. Complex Track requests 
are those to which FHFA determines 
that that response will be voluminous, 
involve two or more FHFA units, re-
quire consultation with other agencies 
or entities, require searches of archived 
documents; or when FHFA determines 

that the request seeks confidential 
commercial information as described 
in section 1202.8, or will require an un-
usually high level of effort to search 
for, review and or duplicate records, or 
will cause undue disruption to the day- 
to-day activities of FHFA regulating 
and supervising the regulated entities. 
FHFA will respond to Complex Track 
requests as soon as reasonably possible, 
regardless of the date of receipt. 

(c) Referrals to Other Agencies. When 
FHFA receives a request seeking 
records that originated in another Fed-
eral Government agency, FHFA refers 
the request to the other agency for re-
sponse. FHFA will notify you if your 
request is referred to another agency. 

(d) Responses to FOIA Requests. FHFA 
will respond to your request by grant-
ing or denying it in full, or by granting 
and denying it in parts. FHFA’s re-
sponse will be in writing. In deter-
mining which records are responsive to 
your request, we ordinarily will include 
only records we possess as of the date 
the request. 

(1) Requests That FHFA Grants. If 
FHFA grants your request in full, the 
response will include the requested 
records or details about how FHFA will 
provide them to you, and the amount 
of any fees charged. 

(2) Requests That FHFA Denies or 
Grants and Denies in Parts. If FHFA de-
nies your request in full or grants and 
denies separate parts of it, the response 
will be signed by the official respond-
ing. If we deny your request in whole 
or in part because a requested record 
does not exist or cannot be located, is 
not readily reproducible in the form or 
format you sought, is not subject to 
the FOIA, or is exempt from disclosure, 
the written response will include the 
requested records, if any, the amount 
of any fees charged, the reasons for any 
denial, and a notice and description of 
your right to file an administrative ap-
peal under section 1202.9. 

(e) Format and Delivery of Disclosed 
Records. If FHFA grants, in whole or in 
part, your request for disclosure of 
records under FOIA, we will make the 
records available to you in the form or 
format you requested, if it is readily 
reproducible in that form or format. 
We will send them to the address you 
provided by regular U.S. Mail or by 
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electronic mail unless we agree with 
you on alternate arrangements, such as 
your agreement to pay express or expe-
dited delivery service fees or to pick up 
records at our office. 

(f) Extensions of Time. In unusual cir-
cumstances, FHFA may extend the 
time limit in paragraph (b) of this sec-
tion for no more than ten (10) days and 
notify you of— 

(1) The reason for the extension; 
(2) The date on which the determina-

tion in accordance with paragraph (b) 
of this section is expected; and 

(3) The opportunity to limit the 
scope of the request so that the FHFA 
may process it on the simple track, or 
arrange an alternative time period for 
processing the request or a modified re-
quest. 

§ 1202.8 If the records I request con-
tain confidential commercial infor-
mation, what procedures will FHFA 
follow? 

(a) General. FHFA will not disclose 
confidential commercial information 
in response to your FOIA request ex-
cept as described in this section. 

(b) Designation of Confidential Com-
mercial Information. Submitters of com-
mercial information should use good- 
faith efforts to designate, by appro-
priate markings, either at the time of 
submission or at a reasonable time 
thereafter, those portions of the infor-
mation they deem to be protected 
under 5 U.S.C. 552(b)(4) and section 
1202.4(a)(4). Any such designation ex-
pired ten (10) years after they were sub-
mitted to the Government, unless the 
submitter requests, and provides rea-
sonable justification for, a designation 
period of longer duration. 

(c) Predisclosure Notification. Except 
as provided in paragraph (e) of this sec-
tion, if your FOIA request encompasses 
confidential commercial information, 
FHFA will, prior to disclosure of the 
information and to the extent per-
mitted by law, provide prompt written 
notice to a submitter that confidential 
commercial information was requested 
when— 

(1) The submitter has in good faith 
designated the information as con-
fidential commercial information pro-
tected from disclosure under 5 U.S.C. 
552(b)(4) and section 1202.4(a)(4); or 

(2) FHFA has reason to believe that 
the request seeks confidential commer-
cial information, the disclosure of 
which may result in substantial com-
petitive harm to the submitter. 

(d) Content of Predisclosure Notifica-
tion. When FHFA sends a predisclosure 
notification to a submitter, it will con-
tain— 

(1) A description of the exact nature 
of the confidential commercial infor-
mation requested or copies of the 
records or portions thereof containing 
the confidential business information; 
and 

(2) An opportunity to object to dis-
closure within ten (10) days by pro-
viding to FHFA a detailed written 
statement demonstrating all reasons 
the submitter opposes disclosure. 

(e) Exceptions to Predisclosure Notifica-
tion. FHFA is not required to send a 
predisclosure notification if— 

(1) FHFA determines that informa-
tion should not be disclosed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law, other than the FOIA; 

(4) The information requested is not 
designated by the submitter as con-
fidential commercial information pur-
suant to this section; or 

(5) The designation made by the sub-
mitter, under paragraph (b) of this sec-
tion, appears obviously frivolous; ex-
cept that, FHFA will provide the sub-
mitter with written notice of any final 
decision to disclose the designated con-
fidential commercial information with-
in a reasonable number of days prior to 
a specified disclosure date. 

(f) Submitter’s Objection to Disclosure. 
A submitter may object to disclosure 
within ten (10) days after date of the 
Predisclosure Notification, or such 
other time period that FHFA may 
allow, by delivering to FHFA a state-
ment demonstrating all grounds on 
which it opposes disclosure, and all 
reasons supporting its contention that 
the information should not be dis-
closed. The submitter’s objection must 
contain a certification by the sub-
mitter, or an officer or authorized rep-
resentative of the submitter, that the 
grounds and reasons presented are true 
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and correct to the best of the submit-
ter’s knowledge. The submitter’s objec-
tion may itself be subject to disclosure 
under the FOIA. 

(g) Notice of Intent to Disclose Informa-
tion. FHFA will consider carefully all 
grounds and reasons provided by a sub-
mitter objecting to disclosure. If FHFA 
decides to disclose confidential com-
mercial information over the objection 
of the submitter, it will provide to the 
submitter, at least ten (10) days before 
the date of disclosure, written notice 
containing— 

(1) A statement of the reasons for not 
sustaining the submitter’s objections 
to disclosure; 

(2) A description of the confidential 
commercial information to be dis-
closed; and 

(3) A specified disclosure date. 
(h) Notice to Requester. FHFA will 

give a requester whose request encom-
passes confidential commercial infor-
mation the following notices— 

(1) At the time a Predisclosure Noti-
fication is provided to the submitter, 
written notice that the request encom-
passes confidential commercial infor-
mation that may be exempt from dis-
closure under 5 U.S.C. 552(b)(4) and sec-
tion 1202.4(a)(4) and that the submitter 
of the information has been given the 
opportunity to comment on the pro-
posed disclosure of the information; 
and 

(2) At the time a Notice of Intent to 
Disclose is provided to the submitter, a 
copy of the Notice of Intent to Dis-
close, at least days before the specified 
disclosure date. 

(i) Notice of FOIA Lawsuit. FHFA will 
promptly notify the submitter when-
ever a requester files suit seeking to 
compel disclosure of the submitter’s 
confidential commercial information. 

§ 1202.9 How do I Appeal a Response 
Denying my FOIA Request? 

(a) Right of Appeal. If FHFA denied 
your request in whole or in part, you 
may appeal the denial to: FOIA Ap-
peals Officer, Federal Housing Finance 
Agency, 1700 G Street, NW., Wash-
ington DC 20552. If you use a mail, ex-
press, or courier delivery service to file 
your appeal, include a clear marking 
identifying it as a ‘‘FOIA APPEAL.’’ 
You may file your appeal electroni-

cally by sending it to: foia@fhfa.gov 
with ‘‘FOIA Appeal’’ in the subject line. 
You may file an appeal by facsimile ad-
dressed to the attention of the FOIA 
Appeals Officer at (202) 414–6504, clearly 
identifying on the cover sheet that it is 
a ‘‘FOIA Appeal.’’ 

(b) Timing, Form, Content and Receipt 
of an Appeal. Your appeal must be writ-
ten and submitted within 30 calendar 
days after you received FHFA’s re-
sponse denying your request. Your ap-
peal must include a copy of the initial 
request, a copy of the letter denying 
the request in whole or in part, and a 
statement of the circumstances, rea-
sons, or arguments you believe support 
disclosure of the requested record. 
FHFA will not consider an improperly 
addressed appeal to have been received 
for the purposes of the 20 days time pe-
riod of paragraph (d) of this section, 
until it is actually received by the Ap-
peals Officer, or would have been re-
ceived by the Appeals Officer if due 
diligence were exercised. 

(c) Extensions of Time To Appeal. If 
you need more time to file your appeal, 
you may request an extension of time 
of no more than ten (10) days in which 
to file your appeal, but only if your re-
quest is made within the original 30 
calendar days time period for filing the 
appeal. The FOIA Appeals Officer has 
discretion to grant extensions of time 
to file appeals. 

(d) Final Action on Appeal. FHFA’s de-
termination on your appeal will be in 
writing, signed by the FOIA Appeals 
Officer, and mailed within 20 days after 
the appeal is received or by the last 
day of the last extension under para-
graph (e) of this section. The deter-
mination of an appeal is the final ac-
tion of FHFA on a FOIA request. A de-
termination— 

(1) Affirming in whole or in part the 
denial of a request and including a 
brief statement of the reason or rea-
sons for affirmance, including each 
FOIA exemption relied on. 

(2) Reversing the denial of a request 
in whole or in part, requiring the re-
quest to be processed promptly in ac-
cordance with the determination. 

(3) Remanding a request to the FOIA 
Officer for re-processing, stating the 
time limits for responding to the re-
manded request. 
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(e) Notice of Delayed Determinations on 
Appeal. If FHFA cannot mail a deter-
mination on your appeal within the 
time limit, the Appeals Officer will 
continue to process the appeal and 
upon expiration of the time limit, will 
inform you the reason for the delay 
and the date on which a determination 
may be expected to be mailed. In this 
notice of delay, the FOIA Appeals Offi-
cer may request that you forebear 
seeking judicial review until a final de-
termination of the appeal. 

(f) Judicial Review. If the denial of 
your request for records is upheld in 
whole or in part, or if a determination 
on the appeal has not been mailed at 
the end of the 20 days period in para-
graph (d) of this section, or the last ex-
tension thereof, you my seek judicial 
review under 5 U.S.C. 552(a)(4). 

§ 1202.10 Will FHFA expedite my re-
quest or appeal? 

(a) Applications for Expedited Proc-
essing. You may apply for expedited 
processing of an initial request or of an 
appeal. Your application must be in 
writing. FHFA will grant expedited 
processing, and give the request or ap-
peal priority if your application dem-
onstrates a compelling need for expe-
dited processing by showing— 

(1) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(2) An urgency to inform the public 
about an actual or alleged Federal gov-
ernment activity if you are a person 
primarily engaged in disseminating in-
formation; 

(3) The loss of substantial due process 
or rights; 

(4) A matter of widespread and excep-
tional media interest in which there 
exists possible questions about the gov-
ernment’s integrity, affecting public 
confidence; or 

(5) Humanitarian need. 
(b) Certification of Compelling Need. 

Your application for expedited proc-
essing must include a statement certi-
fying that the reasons you present to 
demonstrate a compelling need are 
true and correct to the best of your 
knowledge. 

(c) Determination on Application. 
FHFA will notify you within ten (10) 
days of receipt of your application 
whether expedited processing has been 
granted. If your application is denied, 
you may appeal under section 1202.9. 

§ 1202.11 What will it cost to get the 
records I requested? 

(a) Assessment of Fees, Generally. 
FHFA will assess you for fees covering 
the direct costs of responding to your 
request and costs for duplicating 
records, except as otherwise provided 
in a statute with respect to the deter-
mination of fees that may be assessed 
for disclosure, search time, or review of 
particular records. 

(b) Assessment of Fees, Categories of 
Requesters. The fees that FHFA may as-
sess vary depending on the type of re-
quest or the type of requester you are— 

(1) Commercial Use. If you request 
records for a commercial use, the fees 
that FHFA may assess are limited to 
FHFA’s operating costs incurred in 
search time, and/or to review and du-
plicate records. 

(2) Educational Institution, Non-
commercial Scientific Institution, Rep-
resentative of the News Media. If you are 
not requesting records for commercial 
use and you are an educational institu-
tion, a noncommercial scientific insti-
tution or a representative of the news 
media, the fees that FHFA may assess 
are limited to FHFA’s costs incurred 
for duplication in excess of 100 pages, 
or an electronic equivalent of 100 
pages. 

(3) Other. If neither paragraph (b)(1) 
nor paragraph (b)(2) of this section ap-
plies, the fees FHFA may assess you 
are limited to the costs FHFA incurs in 
search time and review in excess of two 
hours and to duplicate in excess of 100 
pages, or an electronic equivalent of 
100 pages. 

(c) Fee Schedule. FHFA will maintain 
a current schedule of fees on its Web 
site at: http://www.fhfa.gov. 

(d) Notice of Anticipated Fees in Excess 
of $100.00. When FHFA determines or 
estimates that the fees chargeable to 
you will exceed $100.00, FHFA will no-
tify you of the actual or estimated 
amount of fees you will incur, unless 
you earlier indicated your willingness 
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to pay fees as high as those antici-
pated. When you are notified that the 
actual or estimated fees exceed $100.00, 
your FOIA request will not be consid-
ered received by FHFA until you agree 
to pay the anticipated total fee. 

(e) Advance Payment of Fees. FHFA 
may request that you pay estimated 
fees or a deposit in advance of respond-
ing to your request. If FHFA requests 
advance payment or a deposit, your re-
quest will not be considered received 
by FHFA until the advance payment or 
deposit is received. FHFA will request 
advance payment or a deposit only if— 

(1) The fees are likely to exceed 
$500.00. If it appears that the fees will 
exceed $500.00, FHFA will notify you of 
the likely cost and obtain satisfactory 
assurance of full payment if you have a 
history of prompt payment of FOIA 
fees to FHFA. If you do not have a his-
tory of payment, or if the estimate of 
fees exceeds $1,000.00, FHFA may re-
quire an advance payment of fees in an 
amount up to the full estimated charge 
that will be incurred; or 

(2) You previously failed to pay a fee 
to FHFA in a timely fashion, i.e., with-
in 30 calendar days of the date of a bill-
ing. FHFA may require you to make 
advance payment of the full amount of 
the fees anticipated before processing a 
new request or finishing processing of a 
pending request. If you have an out-
standing balance due from a prior re-
quest, FHFA may require you to pay 
the full amount owed plus any applica-
ble interest, as provided in paragraph 
(f) of this section, or demonstrate that 
the fee owed has been paid, as well as 
payment of the full amount of antici-
pated fees before processing your re-
quest. 

(f) Interest. FHFA may charge you in-
terest on an unpaid bill starting on the 
31st calendar day following the day on 
which the bill was sent. Once a fee pay-
ment has been received by FHFA, even 
if not processed, FHFA will stay the 
accrual of interest. Interest charges 
shall be assessed at the rate prescribed 
by 31 U.S.C. 3717 and shall accrue from 
the date of the billing. 

(g) FHFA Assistance To Reduce Costs. 
If FHFA notifies you of estimated fees 
exceeding $100.00 or requests advance 
payment or a deposit, you will have an 
opportunity to consult with FHFA 

staff to modify or reformulate your re-
quest to meet your needs at a lower 
cost. 

§ 1202.12 Is there anything else I need 
to know about FOIA procedures? 

These FOIA regulations in this part 
do not and shall not be construed to 
create any right or to entitle any per-
son, as of right, to any service or to the 
disclosure of any record to which such 
person is not entitled under FOIA. This 
part only provides procedures for re-
questing records under FOIA. 

PART 1203—EQUAL ACCESS TO 
JUSTICE ACT 

Subpart A—General Provisions 

Sec. 
1203.1 Purpose and scope. 
1203.2 Definitions. 
1203.3 Eligible parties. 
1203.4 Standards for awards. 
1203.5 Allowable fees and expenses. 
1203.6 Rulemaking on maximum rate for 

fees. 
1203.7 Awards against other agencies. 
1203.8–1203.9 [Reserved] 

Subpart B—Information Required From 
Applicants 

1203.10 Contents of the application for 
award. 

1203.11 Confidentiality of net worth exhibit. 
1203.12 Documentation for fees and ex-

penses. 
1203.13–1203.19 [Reserved] 

Subpart C—Procedures for Filing and 
Consideration of the Application for Award 

1203.20 Filing and service of the application 
for award and related papers. 

1203.21 Response to the application for 
award. 

1203.22 Reply to the response. 
1203.23 Comments by other parties. 
1203.24 Settlement. 
1203.25 Further proceedings on the applica-

tion for award. 
1203.26 Decision of the adjudicative officer. 
1203.27 Review by FHFA. 
1203.28 Judicial review. 
1203.29 Payment of award. 

AUTHORITY: 12 U.S.C. 4526, 5 U.S.C. 504. 

SOURCE: 75 FR 65219, Oct. 22, 2010, unless 
otherwise noted.. 
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Subpart A—General Provisions 
§ 1203.1 Purpose and scope. 

(a) This part implements the Equal 
Access to Justice Act, 5 U.S.C. 504, by 
establishing procedures for the filing 
and consideration of applications for 
awards of fees and other expenses to el-
igible individuals and entities who are 
parties to adversary adjudications be-
fore FHFA. 

(b) This part applies to the award of 
fees and other expenses in connection 
with adversary adjudications before 
FHFA. However, if a court reviews the 
underlying decision of the adversary 
adjudication, an award for fees and 
other expenses may be made only pur-
suant to 28 U.S.C. 2412(d)(3). 

§ 1203.2 Definitions. 
As used in this part: 
Adjudicative officer means the official 

who presided at the underlying adver-
sary adjudication, without regard to 
whether the official is designated as a 
hearing examiner, administrative law 
judge, administrative judge, or other-
wise. 

Adversary adjudication means an ad-
ministrative proceeding conducted by 
FHFA under 5 U.S.C. 554 in which the 
position of FHFA or any other agency 
of the United States is represented by 
counsel or otherwise, including but not 
limited to an adjudication conducted 
under the Safety and Soundness Act, as 
amended, and any implementing regu-
lations. Any issue as to whether an ad-
ministrative proceeding is an adver-
sary adjudication for purposes of this 
part will be an issue for resolution in 
the proceeding on the application for 
award. 

Affiliate means an individual, cor-
poration, or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or 
other entity of which the party di-
rectly or indirectly owns or controls a 
majority of the voting shares or other 
interest, unless the adjudicative officer 
determines that it would be unjust and 
contrary to the purpose of the Equal 
Access to Justice Act in light of the ac-
tual relationship between the affiliated 
entities to consider them to be affili-
ates for purposes of this part. 

Agency counsel means the attorney or 
attorneys designated by the General 
Counsel of FHFA to represent FHFA in 
an adversary adjudication covered by 
this part. 

Demand of FHFA means the express 
demand of FHFA that led to the adver-
sary adjudication, but does not include 
a recitation by FHFA of the maximum 
statutory penalty when accompanied 
by an express demand for a lesser 
amount. 

Director means the Director of the 
Federal Housing Finance Agency. 

Fees and other expenses means reason-
able attorney or agent fees, the reason-
able expenses of expert witnesses, and 
the reasonable cost of any study, anal-
ysis, engineering report, or test, which 
the agency finds necessary for the 
preparation of the eligible party’s case. 

FHFA means the Federal Housing Fi-
nance Agency. 

Final disposition date means the date 
on which a decision or order disposing 
of the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

Party means an individual, partner-
ship, corporation, association, or pub-
lic or private organization that is 
named or admitted as a party, that is 
admitted as a party for limited pur-
poses, or that is properly seeking and 
entitled as of right to be admitted as a 
party in an adversary adjudication. 

Position of FHFA means the position 
taken by FHFA in the adversary adju-
dication, including the action or fail-
ure to act by FHFA upon which the ad-
versary adjudication was based. 

§ 1203.3 Eligible parties. 

(a) To be eligible for an award of fees 
and other expenses under the Equal Ac-
cess to Justice Act, the applicant must 
show that it meets all conditions of eli-
gibility set out in this paragraph and 
has complied with all the requirements 
in Subpart B of this part. The appli-
cant must also be a party to the adver-
sary adjudication for which it seeks an 
award. 
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(b) To be eligible for an award of fees 
and other expenses for prevailing par-
ties, a party must be one of the fol-
lowing: 

(1) An individual who has a net worth 
of not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interest, 
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to 
be an ‘‘individual’’ rather than the ‘‘sole 
owner of an unincorporated business’’ if 
the issues on which the party prevails 
are related primarily to personal inter-
ests rather than to business interests; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has a net 
worth of not more than $7 million and 
not more than 500 employees; or 

(6) For the purposes of an application 
filed pursuant to 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601. 

(c) For purposes of eligibility under 
this section: 

(1) The employees of a party must in-
clude all persons who regularly per-
form services for remuneration for the 
party, under the party’s direction and 
control. Part-time employees must be 
included on a proportional basis. 

(2) The net worth and number of em-
ployees of the party and its affiliates 
must be aggregated to determine eligi-
bility. 

(3) The net worth and number of em-
ployees of a party will be determined 
as of the date the underlying adversary 
adjudication was initiated. 

(4) A party that participates in an ad-
versary adjudication primarily on be-
half of one or more entities that would 
be ineligible for an award is not itself 
eligible for an award. 

§ 1203.4 Standards for awards. 

(a) An eligible party that files an ap-
plication for award of fees and other 
expenses in accordance with this part 
will receive an award of fees and other 
expenses related to defending against a 
demand of FHFA if the demand was in 
excess of the decision in the underlying 
adversary adjudication and was unrea-
sonable when compared with the deci-
sion under the facts and circumstances 
of the case, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or unless spe-
cial circumstances make an award un-
just. The burden of proof that the de-
mand of FHFA was substantially in ex-
cess of the decision and is unreasonable 
when compared with the decision is on 
the eligible party. 

(b) An eligible party that submits an 
application for award in accordance 
with this part will receive an award of 
fees and other expenses incurred in 
connection with an adversary adjudica-
tion in which it prevailed or in a sig-
nificant and discrete substantive por-
tion of the adversary adjudication in 
which it prevailed, unless the position 
of FHFA in the adversary adjudication 
was substantially justified or special 
circumstances make an award unjust. 
FHFA has the burden of proof to show 
that its position was substantially jus-
tified and may do so by showing that 
its position was reasonable in law and 
in fact. 

§ 1203.5 Allowable fees and expenses. 

(a) Awards of fees and other expenses 
will be based on rates customarily 
charged by persons engaged in the busi-
ness of acting as attorneys, agents, and 
expert witnesses, even if the services 
were made available without charge or 
at a reduced rate to the party. How-
ever, except as provided in § 1203.6, an 
award for the fee of an attorney or 
agent may not exceed $125 per hour and 
an award to compensate an expert wit-
ness may not exceed the highest rate 
at which FHFA pays expert witnesses. 
However, an award may also include 
the reasonable expenses of the attor-
ney, agent, or expert witness as a sepa-
rate item if he or she ordinarily 
charges clients separately for such ex-
penses. 
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(b) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adjudica-
tive officer will consider the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fees for similar services; 
or, if the attorney, agent, or expert 
witness is an employee of the eligible 
party, the fully allocated costs of the 
services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the eligible party; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the adversary adjudication; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) In determining the reasonable 
cost of any study, analysis, engineering 
report, test, project, or similar matter 
prepared on behalf of a party, the adju-
dicative officer will consider the pre-
vailing rate for similar services in the 
community in which the services were 
performed. 

(d) Fees and other expenses incurred 
before the date on which an adversary 
adjudication was initiated will be 
awarded only if the eligible party can 
demonstrate that they were reasonably 
incurred in preparation for the adver-
sary adjudication. 

§ 1203.6 Rulemaking on maximum rate 
for fees. 

If warranted by an increase in the 
cost of living or by special cir-
cumstances, FHFA may adopt regula-
tions providing for an award of attor-
ney or agent fees at a rate higher than 
$125 per hour in adversary adjudica-
tions covered by this part. Special cir-
cumstances include the limited avail-
ability of attorneys or agents who are 
qualified to handle certain types of ad-
versary adjudications. FHFA will con-
duct any rulemaking proceedings for 
this purpose under the informal rule-
making procedures of the Administra-
tive Procedure Act, 5 U.S.C. 553. 

§ 1203.7 Awards against other agen-
cies. 

If another agency of the United 
States participates in an adversary ad-
judication before FHFA and takes a po-
sition that was not substantially justi-
fied, the award or appropriate portion 
of the award to an eligible party that 
prevailed over that agency will be 
made against that agency. 

§§ 1203.8–1203.9 [Reserved] 

Subpart B—Information Required 
From Applicants 

§ 1203.10 Contents of the application 
for award. 

(a) An application for award of fees 
and other expenses under either 
§ 1203.4(a) and § 1203.4(b) must: 

(1) Identify the applicant and the ad-
versary adjudication for which an 
award is sought; 

(2) State the amount of fees and 
other expenses for which an award is 
sought; 

(3) Provide the statements and docu-
mentation required by paragraph (b) or 
(c) of this section and § 1203.12 and any 
additional information required by the 
adjudicative officer; and 

(4) Be signed by the applicant or an 
authorized officer or attorney of the 
applicant and contain or be accom-
panied by a written verification under 
oath or under penalty of perjury that 
the information provided in the appli-
cation is true and correct. 

(b) An application for award under 
§ 1203.4(a) must show that the demand 
of FHFA was substantially in excess of, 
and was unreasonable when compared 
to, the decision in the underlying ad-
versary adjudication under the facts 
and circumstances of the case. It must 
also show that the applicant is a small 
entity as defined in 5 U.S.C. 601. 

(c) An application for award under 
§ 1203.4(b) must: 

(1) Show that the applicant has pre-
vailed in a significant and discrete sub-
stantive portion of the underlying ad-
versary adjudication and identify the 
position of FHFA in the adversary ad-
judication that the applicant alleges 
was not substantially justified; 

(2) State the number of employees of 
the applicant and describe briefly the 
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type and purposes of its organization 
or business (if the applicant is not an 
individual); 

(3) State that the net worth of the 
applicant does not exceed $2 million, if 
the applicant is an individual; or for all 
other applicants, state that the net 
worth of the applicant and its affili-
ates, if any, does not exceed $7 million; 
and 

(4) Include one of the following: 
(i) A detailed exhibit showing the net 

worth (net worth exhibit) of the appli-
cant and its affiliates, if any, when the 
underlying adversary adjudication was 
initiated. The net worth exhibit may 
be in any form convenient to the appli-
cant as long as the net worth exhibit 
provides full disclosure of the assets 
and liabilities of the applicant and its 
affiliates, if any, and is sufficient to 
determine whether the applicant quali-
fies as an eligible party; 

(ii) A copy of a ruling by the Internal 
Revenue Service that shows that the 
applicant qualifies as an organization 
described in section 501(c)(3) of the In-
ternal Revenue Code, 26 U.S.C. 501(c)(3); 
or in the case of a tax-exempt organiza-
tion not required to obtain a ruling 
from the Internal Revenue Service on 
its exempt status, a statement that de-
scribes the basis for the belief that the 
applicant qualifies under such section; 
or 

(iii) A statement that the applicant 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act, 12 U.S.C. 1141j(a). 

§ 1203.11 Confidentiality of net worth 
exhibit. 

Unless otherwise ordered by the Di-
rector, or required by law, the state-
ment of net worth will be for the con-
fidential use of the adjudicative officer, 
the Director, and agency counsel. 

§ 1203.12 Documentation for fees and 
expenses. 

(a) The application for award must be 
accompanied by full and itemized docu-
mentation of the fees and other ex-
penses for which an award is sought. 
The adjudicative officer may require 
the applicant to provide vouchers, re-
ceipts, logs, or other documentation 
for any fees or expenses claimed. 

(b) A separate itemized statement 
must be submitted for each entity or 
individual whose services are covered 
by the application. Each itemized 
statement must include: 

(1) The hours spent by each entity or 
individual; 

(2) A description of the specific serv-
ices performed and the rates at which 
each fee has been computed; and 

(3) Any expenses for which reim-
bursement is sought, the total amount 
claimed, and the total amount paid or 
payable by the applicant or by any 
other person or entity. 

§§ 1203.13–1203.19 [Reserved] 

Subpart C—Procedures for Filing 
and Consideration of the Ap-
plication for Award 

§ 1203.20 Filing and service of the ap-
plication for award and related pa-
pers. 

(a) An application for an award of 
fees and other expenses must be filed 
no later than 30 days after the final 
disposition of the underlying adversary 
adjudication. 

(b) An application for award and 
other papers related to the proceedings 
on the application for award must be 
filed and served on all parties in the 
same manner as papers are filed and 
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part. 

(c) The computation of time for filing 
and service of the application of award 
and other papers must be computed in 
the same manner as in the underlying 
adversary adjudication. 

§ 1203.21 Response to the application 
for award. 

(a) Agency counsel must file a re-
sponse within 30 days after service of 
an application for award of fees and 
other expenses except as provided in 
paragraphs (b) and (c) of this section. 
In the response, agency counsel must 
explain any objections to the award re-
quested and identify the facts relied 
upon to support the objections. If any 
of the alleged facts are not already in 
the record of the underlying adversary 
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adjudication, agency counsel must in-
clude with the response either sup-
porting affidavits or a request for fur-
ther proceedings under § 1203.25. 

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement will extend the 
time for filing a response for an addi-
tional 30 days. Upon request by agency 
counsel and the applicant, the adju-
dicative officer may grant for good 
cause further time extensions. 

(c) Agency counsel may request that 
the adjudicative officer extend the 
time period for filing a response. If 
agency counsel does not respond or 
otherwise does not contest or settle the 
application for award within the 30-day 
period or the extended time period, the 
adjudicative officer may make an 
award of fees and other expenses upon 
a satisfactory showing of entitlement 
by the applicant. 

§ 1203.22 Reply to the response. 
Within 15 days after service of a re-

sponse, the applicant may file a reply. 
If the reply is based on any alleged 
facts not already in the record of the 
underlying adversary adjudication, the 
applicant must include with the reply 
either supporting affidavits or a re-
quest for further proceedings under 
§ 1203.25. 

§ 1203.23 Comments by other parties. 
Any party to the underlying adver-

sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award 
within 30 calendar days after it is 
served, or on a response within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

§ 1203.24 Settlement. 
The applicant and agency counsel 

may agree on a proposed settlement of 
an award before the final decision on 
the application for award is made, ei-

ther in connection with a settlement of 
the underlying adversary adjudication 
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree 
on a proposed settlement of an award 
before an application for award has 
been filed, the application must be 
filed with the proposed settlement. 

§ 1203.25 Further proceedings on the 
application for award. 

(a) On request of either the applicant 
or agency counsel, on the adjudicative 
officer’s own initiative, or as requested 
by the Director under § 1203.27, the ad-
judicative officer may order further 
proceedings, such as an informal con-
ference, oral argument, additional 
written submissions, or, as to issues 
other than substantial justification 
(such as the applicant’s eligibility or 
substantiation of fees and expenses), 
pertinent discovery or an evidential 
hearing. Such further proceedings will 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application for award and will 
be conducted as promptly as possible. 
The issue as to whether the position of 
FHFA in the underlying adversary ad-
judication was substantially justified 
will be determined on the basis of the 
whole administrative record that was 
made in the underlying adversary adju-
dication. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section must specifically identify 
the information sought on the disputed 
issues and must explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

§ 1203.26 Decision of the adjudicative 
officer. 

(a) The adjudicative officer must 
make the initial decision on the basis 
of the written record, except if further 
proceedings are ordered under § 1203.25. 

(b) The adjudicative officer must 
issue a written initial decision on the 
application for award within 30 days 
after completion of proceedings on the 
application. The initial decision will 
become the final decision of FHFA 
after 30 days from the day it was 
issued, unless review is ordered under 
§ 1203.27. 
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(c) In all initial decisions, the adju-
dicative officer must include findings 
and conclusions with respect to the ap-
plicant’s eligibility and an explanation 
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the 
applicant has sought an award against 
more than one agency, the adjudicative 
officer must also include findings and 
conclusions with respect to the alloca-
tion of payment of any award made. 

(d) In initial decisions on applica-
tions filed pursuant to § 1203.4(a), the 
adjudicative officer must include find-
ings and conclusions as to whether 
FHFA made a demand that was sub-
stantially in excess of the decision in 
the underlying adversary adjudication 
and that was unreasonable when com-
pared with that decision; and, if at 
issue, whether the applicant has com-
mitted a willful violation of the law or 
otherwise acted in bad faith, or wheth-
er special circumstances would make 
the award unjust. 

(e) In decisions on applications filed 
pursuant to § 1203.4(b), the adjudicative 
officer must include written findings 
and conclusions as to whether the ap-
plicant is a prevailing party and 
whether the position of FHFA was sub-
stantially justified; and, if at issue, 
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special 
circumstance make the award unjust. 

§ 1203.27 Review by FHFA. 

Within 30 days after the adjudicative 
officer issues an initial decision under 
§ 1203.26, either the applicant or agency 
counsel may request the Director to re-
view the initial decision of the adju-
dicative officer. The Director may also 
decide, at his or her discretion, to re-
view the initial decision. If review is 
ordered, the Director must issue a final 
decision on the application for award 
or remand the application for award to 
the adjudicative officer for further pro-
ceedings under § 1203.25. 

§ 1203.28 Judicial review. 

Any party, other than the United 
States, that is dissatisfied with the 
final decision on an application for 
award of fees and expenses under this 

part may seek judicial review as pro-
vided in 5 U.S.C. 504(c)(2). 

§ 1203.29 Payment of award. 
To receive payment of an award of 

fees and other expenses granted under 
this part, the applicant must submit a 
copy of the final decision that grants 
the award and a certification that the 
applicant will not seek review of the 
decision in the United States courts to 
the Director, Federal Housing Finance 
Agency, 1700 G Street, NW., Wash-
ington, DC 20552. FHFA must pay the 
amount awarded to the applicant with-
in 60 days of receipt of the submission 
of the copy of the final decision and the 
certification, unless judicial review of 
the award has been sought by any 
party to the proceedings. 

PART 1204—PRIVACY ACT 
IMPLEMENTATION 

Sec. 
1204.1 Why did FHFA issue this part? 
1204.2 What do the terms in this part mean? 
1204.3 How do I make a Privacy Act re-

quest? 
1204.4 How will FHFA respond to my Pri-

vacy Act request? 
1204.5 What if I am dissatisfied with the 

FHFA response to my Privacy Act re-
quest? 

1204.6 What does it cost to get records under 
the Privacy Act? 

1204.7 Are there any exemptions from the 
Privacy Act? 

1204.8 How are records secured? 
1204.9 Does FHFA collect and use Social Se-

curity numbers? 
1204.10 What are FHFA employee respon-

sibilities under the Privacy Act? 

AUTHORITY: 5 U.S.C. 552a. 

SOURCE: 74 FR 33908, July 14, 2009, unless 
otherwise noted. 

§ 1204.1 Why did FHFA issue this part? 
FHFA issued this part to: 
(a) Implement the Privacy Act of 

1974, 5 U.S.C. 552a, as amended (Privacy 
Act), a Federal law that helps protect 
private information about individuals 
that Federal agencies collect or main-
tain. You should read this part to-
gether with the Privacy Act, which 
provides additional information about 
records maintained on individuals; 

(b) Establish rules that apply to all 
FHFA maintained systems of records 
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